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Proposed reforms to dividend rules... yet again
In mid 2010 the longstanding ‘profits test’ for declaring and paying dividends 
was replaced with a ‘net assets’ test. Treasury has released for consultation the 
draft Corporations Legislation Amendment (Deregulatory and Other Measures) 
Bill 2014 which includes a proposal to change the test again, with the 
introduction of a pure solvency test for the declaration or payment of dividends. 
Senior Associate, Bianca Battistella and Lawyer, Liberty Privopoulos discuss the 
proposed reforms.

Background

Section 254T of the Corporations Act 
2001 (Cth), which provides for the 
circumstances in which a company may 
pay a dividend, has been the subject of a 
range of reforms and proposed reforms in 
recent years. 

Section 245T initially provided for the 
payment of dividends only out of profits of 
a company. In mid-2010 this “profits test” 
was replaced with the current “net assets 
test”, to address concerns that changes 
in accounting standards impacting on the 
calculation of profits limited a company’s 
ability to pay dividends, together with 
concerns relating to the appropriate 
method for determining “profits”.

The current net assets test dividend rules 
provide that dividends must not be paid 
unless all of the following conditions are 
satisfied:

• The company’s assets exceed its 
liabilities immediately before the 
dividend is declared and the excess 
is sufficient for the payment of the 
dividend.

• The payment of the dividend is fair 
and reasonable to the company’s 
shareholders.

• The dividend does not materially 
prejudice the company’s ability to pay 
its creditors.

Current concerns

The current net asset test requires that 
assets and liabilities be calculated in 
accordance with accounting standards. 
As a result, the current dividend rules 
impose an additional compliance burden 
and cost on smaller companies, which 
are not otherwise required to comply 
with accounting standards nor to prepare 
accounts. It follows that those companies 
do not benefit from the flexibility that the 
introduction of the net assets test was 
intended to provide. 
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Other concerns include that the net assets 
test alone has an insufficient relationship 
with solvency, and consequently restricts 
the ability of companies with negative 
net assets, but a strong cash flow, to pay 
dividends, despite those companies being 
in a position of solvency. 

Finally, widespread concerns also exist in 
relation to whether, under the current 
rules, a dividend paid from sources 
other than profits, amounts to a capital 
reduction requiring shareholder approval 
under Part 2J.1 of the Corporations Act. 

Summary of proposed reforms

The draft bill contemplates the abolition 
of the existing net assets test under 
section 254T and its replacement with a 
pure solvency test. 

Under the proposed new legislation, a 
company must not declare a dividend, 
unless, immediately before the dividend 
is declared, the directors reasonably 
believe that the company will be solvent 
immediately after the dividend is declared. 
The same restrictions apply in relation 
to the payment of dividends, where 
dividends are paid without a declaration.

The proposed reforms also seek to address 
the ambiguity around the payment of 
dividends from sources other than profits 
(i.e. capital) by expressly allowing a company 
to reduce its share capital through the 
payment of dividends without shareholder 
approval, provided that the dividend satisfies 
the requirements of an “equal reduction” of 
capital, namely:

• The capital reduction relates to ordinary 
shares only.

• The capital reduction applies to each 
holder of ordinary shares in proportion 
to the number of ordinary shares they 
already hold.

• The terms of the reduction must be the 
same for each holder of ordinary shares.

Where dividends are paid out of capital, 
the proposed reforms require that the 
company’s annual directors’ report must 
include details about the source of dividends 
paid and the company’s dividend policy. 

These reporting requirements only apply 
to companies that are required to prepare 
financial reports and directors’ reports 
under the Corporations Act, and are 
designed to ensure that shareholders 
have the information they need about a 
company’s dividend policy to make informed 
investment decisions.

For further information contact: 

 Bianca Battistella, Senior Associate 
 t +61 8 8205 3406 
bbattistella@piperalderman.com.au

 Liberty Privopoulos, Lawyer 
 t +61 8 8205 3425 
lprivopoulos@piperalderman.com.au

Conclusion

If passed, the proposed new dividend rules 
will be a welcome reform, as they go a long 
way to addressing many of the concerns 
raised in relation to the current net assets 
test.

The replacement of the net assets test 
with a pure solvency test will enable 
directors to more generally assess the 
solvency of a company before declaring 
or paying dividends, having regard to all 
relevant factors including the balance sheet 
position of the company, the company’s 
undistributed profits and its cash flow 
position.
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ASX release third edition of Corporate 
Governance Principles and Recommendations
ASX has released the third edition of Corporate Governance Principles and 
Recommendations and the final governance-related amendments to the Listing 
Rules. Senior Associate, Jen Tan and Lawyer, Liberty Privopoulos, discuss the 
changes.

The ASX Corporate Governance 
Council (Council) recently released 
the final version of the third edition of 
its Corporation Governance Principles 
and Recommendations (Principles and 
Recommendations) following extensive 
feedback from the public in response to a 
consultation draft issued in August 2013. 
In conjunction with the Principles and 
Recommendations, ASX also released its 
final governance-related amendments to the 
ASX Listing Rules (Final Amendments).

The purpose of this article is to summarise 
the key differences between the second 
and third editions of the Principles and 
Recommendations, to discuss the Final 
Amendments to the ASX Listing Rules and 
to provide an overview of the action that 
listed entities should take in response to 
these changes.

Summary of key changes - Principles 
and Recommendations

The key changes to the Principles and 
Recommendations take effect for a listed 
entity’s first full financial year on or after 
1 July 2014. Entities with a 30 June or 31 
December balance date will be expected to 
consider their governance practices and take 
into account the recommendations in the 
third edition commencing with the financial 
year ending 30 June 2015 or 31 December 
2015, respectively.

The key changes to the Principles and 
Recommendations include the following:

 � The introduction of nine 
new corporate governance 
recommendations (concepts of some 
of these had been reflected in the 
second edition but are now elevated 
to recommendations).

 � Modifications to the reporting 
requirements on gender diversity. 

 � The expansion of the factors relevant 
to the assessment of the independence 
of a director.

 � A new recommendation that 
listed entities establish a single risk 
committee, or a group of committees 
to manage the various aspects of risk.

New recommendations

The new corporate governance 
recommendations in the third edition of 
the Principles and Recommendations are 
set out in a table at the end of this article.

All of the recommendations (except 
recommendations 1.2(a) and 7.4) appeared 
in the second edition of the Principles 
and Recommendations as commentary 
to other recommendations. The Council 
now considers the issues addressed 
each of these recommendations to be 
contemporary governance standards, 
such that they should be promoted from 
commentary to actual recommendations.

Recommendation 1.5 - Gender Diversity

Recommendation 1.5 has been revised 
to allow listed entities that are “relevant 
employers” under the Workplace Gender 
Equality Act 2012 (Cth) to report their 
“Gender Equality Indicators” instead 
of the respective proportions of men 
and women on the board, in senior 
executive positions and across the whole 
organisation. Where an entity chooses 
to provide the respective proportion of 
men and women on the board in senior 
executive positions, the entity should 
disclose how it has defined “senior 
executive” for that purpose.

Recommendation 2.3 - Factors indicating 
director independence

The third edition of the Principles and 
Recommendations expands on the 
factors that are to be considered when 
assessing the independence of a director.

Box 2.3 (previously Box 2.1 in the 
second edition) now provides a more 
extensive list of indicators to assess the 
independence of a director, including:

 � “Close family ties” with a person 
who would not be considered 
independent under the Principles and 
Recommendations.
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 � The duration of office that is for “such 
a period that his or her independence 
may have been comprised”. The 
consultation draft proposed that a 
director who had served for a period 
of more than nine years would no 
longer be considered independent. 
Whilst this prescribed period was 
removed from the final version of the 
third edition, the new commentary 
provides that the board should 
regularly assess whether a person 
who has served as a director of the 
entity for more than 10 years has 
become too close to management to 
be considered independent.

Recommendations 7.1-7.4 - Risk

The recommendations on risk have been 
significantly developed in response to the 
global financial crisis. The Council has, 
for example, introduced the following 
recommendations:

 � Recommendation 7.1, which 
provides that an entity establish a 
single committee (e.g. a combined 
audit and risk committee) or a group 
of committees to oversee risk the 
different elements of risk.

 � Recommendation 7.4, which provides 
that a listed entity should disclose 
whether it has any material exposure 
to economic, environmental and social 
sustainability risks and, if it does, how 
it manages or intends to manage those 
risks.

“If not, why not” approach retained

The Council has retained the “if not, 
why not” approach to disclosure in the 
previous editions of the Principles and 
Recommendations. Accordingly, if an 
entity considers that a recommendation is 
inappropriate having regard to its particular 
circumstances, it has the flexibility not to 
adopt it.

Where alternative governance practices 
are adopted by an entity, the entity must 
provide an explanation to ensure that the 
market is provided with adequate disclosure 
of the entity’s governance arrangements.

Summary of Final Amendments

The Final Amendments to the ASX Listing 
Rules are intended to commence on 1 
July 2014 (subject to certain regulatory 
approvals under the Corporations 
Act being obtained) to give effect to 
the changes in the third edition of the 
Principles and Recommendations. 
However, the annual reporting-related 
amendments will apply in relation to 
financial periods ending on or after 30 
June 2015 (but listed entities may adopt 
the amendments in respect of earlier 
financial periods provided they also 
comply with the third edition of the 
Principles and Recommendations). 



The Final Amendments provide that a 
listed entity: 

 � Must prepare a corporate 
governance which sets out the extent 
to which it has complied with the 
Principles and Recommendations and 
if a recommendation is not followed 
for any period, the reasons for not 
following the recommendation 
and what (if any) alternative 
governance practices the listed entity 
adopted instead of following the 
recommendation (CG Statement).

 � May incorporate, in its CG 
Statement, material by reference 
(e.g. on its website or in another part 
of the annual report) provided such 
material is freely accessible and the 
CG Statement sets out where such 
material can be obtained or read.

 � Must include in its annual report the 
CG Statement or the URL of the 
page on the entity’s website where 
the CG Statement can be found.

 � Must disclose in its annual report all 
on-market purchases of securities 
under an employee incentive scheme 
as a one-off annual disclosure 
covering the entire reporting period.

Further at the time of lodging its annual 
report with ASX, a listed entity must lodge:

 � A completed Appendix 4G, which 
provides details of where the relevant 
disclosures made in connection with 
the Council’s recommendations can 
be located and acts as a checklist 
for relevant corporate governance 
disclosures.

 � A copy of the entity’s CG Statement.

Additionally, the definition of “associates” 
has been revised so that a related party 
is taken to be an associate of the director 
or officer unless proven otherwise. One 
way to prove otherwise would be for the 
director, officer or related party to provide a 
statutory declaration or other certification to 
the listed entity stating that the related party 
is not the director or officer’s associate. 
However, it is anticipated that this is likely 
to be subject to ASX’s assessment and 
discretion as to whether such declaration or 
certification is sufficient.

www.piperalderman.com.au 6 June 2014

What should listed entities do?

In light of the release of the third edition 
of the Principles and Recommendations 
and the Final Amendments, listed entities 
should review and revise their existing 
governance practices so that they can be in 
a position to comply for the full reporting 
periods commencing on or after 1 July 2014. 
Listed entities should also understand what 
additional documents are required when 
preparing their annual report, including 
a CG Statement and the Appendix 4G. 
Where the board of a listed entity does not 
consider it appropriate to adopt any of the 
new recommendations it must provide an 
explanation as to why such recommendation 
was not adopted and details of any 
alternative approach in its CG Statement.

For further information contact: 

 Jen Tan, Senior Associate 
 t +61 8 8205 3395 
jtan@piperalderman.com.au

 Liberty Privopoulos, Lawyer 
 t +61 8 8205 3425 
lprivopoulos@piperalderman.com.au
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For further information contact: 

 Jen Tan, Senior Associate 
 t +61 8 8205 3395 
jtan@piperalderman.com.au

 Liberty Privopoulos, Lawyer 
 t +61 8 8205 3425 
lprivopoulos@piperalderman.com.au

Number Recommendation

1.2 A listed entity should:
• Undertake appropriate checks before appointing 

a person, or putting forward to security holders a 
candidate for election, as a director.

• Provide security holders with all material information 
in its possession relevant to a decision on whether 
or not to elect or re-elect a director.

1.3 A listed entity should have a written agreement with each 
director and senior executive setting out the terms of 
their appointment.

1.4 A listed entity should ensure that its company secretary 
is accountable directly to the board, through the chair, 
on all matters to do with the proper functioning of the 
board.

2.6 A listed entity should have a program for inducting new 
directors and provide appropriate professional  
development opportunities for directors to develop and 
maintain the skills and knowledge needed to perform 
their role as directors effectively.

4.3 A listed entity that has an AGM should ensure that its  
external auditor attends its AGM and is available to 
answer questions from security holders relevant to the 
audit.

6.1 A listed entity should provide information about itself and 
its governance to investors via its website. Such  
information should include biographies and photos of 
directors and senior executives, an overview of the listed 
entity’s current business, key events in the next year and 
links to corporate governance material.

6.4 A listed entity should give security holders the option to 
receive communications from, and send communications 
to, the entity and its security registry electronically.

7.3 A listed entity should disclose:
• If it has an internal audit function, how the function is 

structured and what role it performs; or
• If it does not have an internal audit function, the 

processes it employs for evaluating and continually 
improving the effectiveness of its risk management 
and internal control processes.

7.4 A listed entity should disclose whether it has any material 
exposure to economic, environmental and social  
sustainability risks and, if it does, how it manages those 
risks.

Table of Recommendations
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In a judgment handed down on 29 
November 2013 in Mickle v Farley, Judge 
Elkaim of the District Court of NSW found 
that a former Orange High School student, 
Andrew Farley, must pay $105,000 damages 
as a result of false comments he made about 
his former teacher, Christine Mickle, on 
Twitter and Facebook.

The case is significant to defamation lawyers 
and users of social media, as it is the first 
such Australian case involving a judgment 
and award of damages for defamatory 
remarks made on Twitter.

Mr Farley had developed heightened 
animosity towards Ms Mickle, who had 
replaced Mr Farley’s father as a music 
teacher in 2008, on an acting basis. It 
appeared that Mr Farley in some way held 
Ms Mickle responsible for his father’s leaving 
the school. On 15 November 2012, Mr 
Farley posted a number of comments about 
Ms Mickle on Facebook and Twitter, and 
on 24 November 2012, Mr Farley published 
further defamatory comments on Twitter. 

The Court held that those comments about 
Ms Mickle held imputations that were 
defamatory and untrue. 

Judge Elkaim said that Mr Farley’s comments 
had a “devastating effect” on the teacher, 
who took sick leave as a result. Judge Elkaim 
further held that “my impression of the 
plaintiff in the witness box was one of a 
very honest woman who had been terribly 
hurt both by the comments in general but 
perhaps more particularly by the suggestion 
that she may have been responsible for any 
harm, ill health or effect of any of her actions 
on the defendant’s father”. 

Judge Elkaim found that “An award of 
damages must not be excessive but must 
signal to the public that the vindication of 
the plaintiff’s reputation has been attempted 
so that the public will know that the lies 
published by the defendant have no truth 
whatsoever” . Taking account that the 
maximum available to be awarded under the 
Defamation Act 2005 (NSW) was $355,500, 
compensatory damages of $85,000 were 
awarded.

Ms Mickle also made a successful claim for 
aggravated (or punitive) damages, in light of 
Mr Farley’s overall conduct in the case. His 
Honour was minded to grant such damages, 
and awarded Ms Mickle an additional sum of 
$20,000. In doing so, his Honour noted that:

 � Mr Farley made no genuine attempt 
to promptly respond to Ms Mickle’s 
solicitors’ claims regarding the 
defamatory comments, contained in 
their letters in November 2012 and 
December 2012, until 20 December 
2012.

 � In the 20 December 2012 letter, Mr 
Farley gave the appearance of an 
unequivocal apology and appeared 
to provide an undertaking that the 
publications had been removed from 
social media and stated “I apologise 
unreservedly to Mrs Mickle for any hurt 
or upset caused to her by statement 
made on my social media page.”

 � Mr Farley later contradicted that 
position by pleading a defence of truth 
and then still later filed an Amended 
Defence abandoning a truth defence, 
and elected to run a defence of qualified 
privilege, which was ultimately struck 
out by the trial Judge Olsson.

 � Mr Farley thereafter lost interest in the 
proceedings and chose not to appear in 
Court.

Significantly, Judge Elkaim made findings 
in awarding aggravated damages as to 
the way in which social media operates 
to disseminate opinion’s regarding the 
reputations of other, taking into account the 
technology available in the community today. 
His Honour found that “Publications…
made on social media …spread easily by the 
simple manipulation of mobile phones and 
computers. Their evil lies in the grapevine 
effect that stems from the use of this type of 
communication. I have taken that into account 
in the assessment…”.

Mickle v Farley serves as a stark warning 
to users of Facebook and Twitter, where 
comments posted online can be searched, 
forwarded or reposted without the control 
of the originator of the comments, to 
be aware that Australian Courts will be 
more minded to consider social media 
dissemination of comments as an aggravating 
factor in awarding higher damages.

The case also serves as a reminder to 
defendants to defamation proceedings 
to consider defences thoroughly before 
committing them to a formal pleading, 
particularly a defence of truth, in 
circumstances where such defences, found 
to be wholly untenable, may also act as an 
aggravating factor for an award of punitive 
damages.

In many regards Judge Elkaim’s decision 
is an acknowledgement of the developing 
nature of social media and the many forms 
of technology that facilitate faster and wider 
publication of comments.

Differing approaches by English and Australian 
Courts to defamation on social media
Partner, Tom Griffith and Senior Associate, Mitchell Coidan discuss recent cases 
that illustrate the different approaches taken by English and Australian Courts to 
defamation on social media.



Payam Tamiz v Google Inc.

The decision in Mickle v Farley is in stark 
contrast to the decision of the England 
and Wales Court of Appeal (Civil 
Division) in Payam Tamiz v Google Inc .

In that case the Evening Standard 
Newspaper published an article 
alleging that Mr Tamiz had resigned 
as a Conservative Party candidate 
following negative comments about 
women made on his Facebook page. 
Mr Tamiz ultimately resolved his case 
against the Evening Standard, and 
thereafter proceeded to pursue Google 
over defamatory comments posted by 
anonymous bloggers on a London Muslim 
blog (which appeared under an article 
about the incident). Mr Tamiz first notified 
Google on 28 or 29 April 2011 when 
he used the “Report Abuse” function, 
however Mr Tamiz’s Letter of Claim 
was later received by Google Inc. in July 
2011 and the comments were removed 
voluntarily by the blogger in August 2011. 

Mr Tamiz thereafter sought to bring a 
claim in libel against Google in respect of 
the publication of the allegedly defamatory 
comments during the period prior to their 
removal. Mr Tamiz was initially granted 
permission to serve the proceedings on 
Google Inc. in California, however Google 
successfully applied to set this decision 
aside and Mr Tamiz appealed.

At first instance Eady J, applying the 
principles in Jameel v Dow Jones accepted 
that given that the period of time between 
Google being notified of the words 
complained of and the removal of the 
Blog was so short, any potential liability 
was so trivial that the continuance of 

the proceedings could not be justified. The 
Court of Appeal agreed, and said that an 
insignificant number of people would have 
read the comments in question in the period 
between notification and removal and as such 
any reputational damage during the relevant 
period must have been trivial. In dismissing 
Mr Tamiz’s appeal, Richards LJ (delivering the 
judgment on behalf of the Court of Appeal) 
found that although some of the comments 
were likely defamatory, Google’s potential 
liability for defamation was so trivial that the 
case should not proceed in any event as the 
comments were no more than ‘mere vulgar 
abuse’ . 

The Court of Appeal considered that 
comments made on a blog would be less 
harmful than others, given that they are 
followed by other comments in a chain 
that push them into a history which can be 
difficult to see. As such the ability for further 
damage to be caused by those comments 
being read (in this case some two and a half 
months after the comments were removed 
by Google, once it had been notified) would 
have been minimal .

The Court of Appeal’s findings that Mr 
Tamiz’s case should fail because the 
comments did not amount to a real and 
substantial tort for the time for which they 
were published accordingly differs from the 
comments by Elkaim J in Mickle v Farley 
about the nature of online reputation.

Although the case of Tamiz v Google 
proceeded under defences available within 
section 1 of the Defamation Act 1996 (c.31) 
(a United Kingdom Act of Parliament), recent 
amendments contained in the UK Defamation 
Act 2013 (c. 26) introduce a ‘triviality’ 
threshold, whereby any defamation action 
requires that the defamatory comments have 
to have caused, or be likely to cause, “serious 

harm” to the reputation of the claimant. In 
Australian law, triviality may be a defence 
to defamation actions in Australia, where 
the defendant is able to prove that the 
circumstances of publication were such that 
the plaintiff was unlikely to sustain any harm.

Under the common law of England 
and Australia, the tort of defamation is 
actionable without the need for proof 
of actual damage to reputation. Such 
presumption places the burden on the 
defendant to proceedings rather than the 
plaintiff. By contrast, alternative claims in 
tort for injurious falsehood require that 
the plaintiff prove that there was actual 
economic loss, that the statement was 
false and that it was maliciously made. His 
Honour Justice Weinberg recorded the 
difference in Orion Pet Products Pty Ltd v. 
Royal Society for the Prevention of Cruelty 
to Animals Inc. (Vic) holding that “the law 
of defamation protects interests in personal 
reputation while injurious falsehood protects 
interests in the disposability of a person’s 
property, products or business. Defamation 
is generally actionable without proof of 
damage. Falsehood is presumed and liability 
is strict.”
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For further information contact: 

 Tom Griffith, Partner 
 t +61 2 9253 9913 
tgriffith@piperalderman.com.au

 Mitchell Coidan 
 t +61 2 9253 9968 
mcoidan@piperalderman.com.au



Shareholders’ agreement vs company constitution 
- can you rely on an inconsistency clause?
It is common for shareholders to assume that where a shareholders’ agreement and 
a company constitution deal with the same subject matter, an inconsistency clause 
in the shareholders’ agreement would mean that the provisions of the shareholders’ 
agreement prevail over those in the constitution. The decision in Cody v Live Board 
Holdings Limited [2014] NSWSC 78 highlights the shortcomings of this approach. 
Senior Associate, Bianca Battistella and Lawyer, Liberty Privopoulos discuss the case.

PA e-Bulletin 10 November 2013

Facts

The directors of Live Board Holdings 
Limited (Company) resolved to issue 
ordinary shares to existing shareholders 
of the Company and preference shares to 
new shareholders. 

The shares were purportedly issued by 
the Company pursuant to a shareholders’ 
agreement, which provided that any 
decision to issue shares in the Company 
must be approved by a simple majority of 
shareholders.

The Company’s constitution, however, 
provided that the directors could cause 
the Company to issue shares, including 
preference shares, but that if the share 
issue varied the rights attaching to an 
existing class of shares, then the approval 
of at least 75% of the shareholders of that 
class was required.

An existing shareholder disputed the 
validity of the share issue, asserting that 
the directors did not have the power to 
issue the shares on the basis that the issue 
varied the rights of the existing ordinary 
shareholders and therefore, approval 
of 75% of ordinary shareholders was 
required under the constitution.

As is commonly the case, the 
shareholders’ agreement contained an 
inconsistency clause, which provided that 
where there was a conflict between the 
provisions of the shareholders’ agreement 
and the constitution of the Company, the 
provisions of the shareholders’ agreement 
would prevail. Further it provided that 
upon written request from any party, all 
parties must cause the constitution of 
the Company to be amended in order to 
remove the conflict.

The parties agreed that, if there was an 
inconsistency between the constitution 
and the shareholders’ agreement, the 
terms of the shareholders’ agreement 
would prevail. The issue in dispute 
however was whether there was in fact an 
“inconsistency”.

The directors sought to rely on the 
inconsistency clause in the shareholders’ 
agreement, to assert that the share 
issue only required approval by a simple 
majority of shareholders.

Decision

Justice Brereton rejected the directors’ 
argument regarding reliance on the 
inconsistency clause. His Honour reasoned 
that, whilst the relevant provisions of 
the constitution and the shareholders’ 
agreement both dealt with issues of shares 
in the Company, the relevant requirements 
were not inconsistent, as they each had a 
different purpose.

The purpose of the requirement for 
approval of at least 75% of ordinary 
shareholders in the constitution was to 
protect the interests of existing holders of 
shares. On the other hand, the purpose 
of the requirement for approval of the 
shareholders by simply majority in the 
shareholders’ agreement, was to reserve to 
shareholders the power to issue shares.

The share issue in question involved the 
variation of rights, as the rights attaching to 
the ordinary shares in the Company “would 
be varied, at least indirectly, by the issue of 
preference shares which would, at least in 
some respects, rank ahead of them”. 

PA e-Bulletin 10 June 2014



Having regard to the above, the Court 
held that the 75% approval requirement 
in the constitution had to be complied 
with, in addition to the requirement 
for approval by simple majority of the 
shareholders under the shareholders’ 
agreement. On this basis, the share issue 
was held to be invalid.

What does this mean for you?

This decision serves as a reminder that 
there are limitations on the ability to 
rely on an inconsistency clause in a 
shareholders’ agreement to override the 
provisions of a company’s constitution.

Parties to shareholders’ agreements 
should carefully review their agreement 
against the provisions of the relevant 
company’s constitution for apparent 
inconsistencies in relation to the same 
subject matter. 

In order to minimise the risk of shareholders 
disputes, it may be prudent to:

 � Specify in a shareholders’ agreement 
where an inconsistency will be taken to 
exist.

 � Amend a company’s constitution to 
more closely reflect the provisions of any 
shareholders’ agreement, so that when 
the documents are read together, they 
reflect the intentions of the parties.

 � Where appropriate, use a company 
constitution as the sole document 
in which to embody many of the 
structural issues ordinarily dealt with in a 
shareholders agreement.
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